Office of Employment Dispute Resolution

WORKPLACE MEDIATION PROGRAM GUIDELINES

The Virginia Department of Human Resource Management’'s Office of Employment Dispute Resolution
(EDR) is charged by statute to administer a statewide mediation program for the state government
workplace. See Virginia Code §2.2-1202.1(2). Further, each agency in the executive branch of state
government is mandated to participate in the mediation program. See Virginia Code §2.2-3000(B)(4).
These Workplace Mediation Guidelines describe the operational framework of EDR’s statewide mediation
program and incorporate EDR’s Best Practices.

APPLICABILITY

Mediation is available to all state employees, including probationary employees, in all three branches
of state government - executive, legislative, and judicial.

DEFINITIONS

Statewide Mediation Program: A mediation program operated by the Department of Human
Resource Management’s Office of Employment Dispute Resolution (EDR) for the resolution of work-
related conflict in state agencies and institutions throughout the Commonwealth.

Mediation: A confidential and voluntary process by which participants, with the assistance of
mediators, share perspectives, identify disputed issues, develop options, consider possible solutions,
and seek to reach a mutually acceptable resolution to their dispute. Participants in mediation make
informed and deliberate decisions to resolve past problems and discuss future relationships directly.

Employee: A person employed by a state agency or institution in either a supervisory or non-
supervisory capacity.

Participant: Employee who has chosen and/or agreed to mediation as a means to resolve work-
related conflict or disputes.

Agency Workplace Mediation Coordinator (AMC): An employee designated by each state agency
to coordinate EDR’s statewide mediation program within that agency.

EDR Mediation: EDR coordinated mediation of a dispute between, two, three, or four employees, who
may be co-workers or in a reporting relationship.

EDR’s Workplace Mediator (Mediator): An impartial third party who helps the participants reach a
mutually acceptable solution to their disputed issues. The mediator does not decide the outcome or
impose a resolution.

Statewide Mediation Program: A mediation program operated by the Department of Human
Resource Management’s Office of Employment Dispute Resolution for the resolution of work- related
conflict in state agencies and institutions throughout the Commonwealth.

Mediation Packet: Completed forms that the mediator will forward to EDR upon the conclusion of the
mediation. (i.e., “Consent to Mediate” form, “Participant Evaluation” form(s), “Mediator Report” form(s),
and, when drafted, the Written Agreement.)
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Group Facilitation: For groups of five or more — such as a team, office unit, or department —
experiencing workplace conflict. Contact EDR for further information and specific guidance on how to
proceed.

. CONFIDENTIALITY

It is integral to the mediation process that mediators, participants, AMCs, and EDR staff treat as
confidential all writings and all communications made during, or in connection with, the mediation
that relate to the substance of the dispute. Confidentiality surrounding EDR mediations must be
kept pursuant to Virginia Code § 8.01-581.22. No mediation-related documents are to be kept as
part of a personnel file. Recording the mediation, secretly or otherwise, is strictly prohibited.
Disclosing the fact that a mediation took place is not a breach of confidentiality. The AMC is
responsible to respond to allegations that either confidentiality or a mediated agreement has been
breached. If a resolution cannot be reached, then the AMC should contact EDR for guidance.

Iv. ROLES AND RESPONSIBILITIES

A. EDR is responsible for:

1. Assessing each mediation request. EDR will review mediation requests for
appropriateness for the mediation process. EDR reserves the right to decline
requests for mediation at its discretion.

2. Scheduling mediations. Once a mediation request has been received and approved,
EDR will contact and assign mediator(s) to the mediation. EDR will then work with the
AMC to reserve a room for mediation, and finally, EDR will send out a scheduling
letter to the AMC, participants, and the assigned mediator(s) as confirmation of the
mediation.

3. Creating a separate, confidential mediation file. EDR will create a separate mediation
file with mediation-related documents that will not be included in a participant’s
grievance or personnel file.

4. Sharing the outcome with the AMC. Upon completion of the mediation, EDR will
receive a mediation packet from the mediators indicating whether the outcome was a
written or verbal resolution. Any written agreement will only be finalized upon review
by the AMC and EDR.

5. Being available. EDR will explain or answer any questions related to the Statewide
Mediation Program at edr@dhrm.virginia.gov or 1-888-232-3842.

6. Maintaining confidentiality. EDR will maintain confidentiality pursuant to Virginia Code
§ 8.01-581.22 and the Workplace Mediation Program Guidelines.

7. Reimbursing the assigned mediator(s). EDR will directly reimburse the assigned
mediator(s) and subsequently send a DHRM state invoice to the requesting agency
for the actual mediator travel reimbursement expenses incurred.

B. AMC'’s are responsible for:

1. Promoting mediation: Agency employees should know that mediation is available to
them for the resolution, and escalation prevention, of their work conflict. Agency
employees should be able to identify the AMC as the person to approach regarding
interest in mediation.
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2. Completing the “Mediation Request” form. Each section of the form should be filled
out completely before sending it to EDR. Once a mediation request has been
approved, the AMC will coordinate with EDR to schedule mediations

3. Creating a separate, confidential mediation file. Mediation-related documents are not
to be kept as part of a personnel file.

4. Following the appropriate procedures. AMCs will refer to the AMC Duties and Role
Description in order to provide appropriate mediation support to the mediation
participants.

5. Reviewing written agreements. If a mediation produces a written agreement, then
AMCs must verify consistency with state and agency policies and assure that each
participant has the authority to carry out the action called for in the agreement.

6. Maintaining confidentiality. AMC will maintain confidentiality pursuant to Virginia
Code § 8.01-581.22 and the Workplace Mediation Program Guidelines. A written
agreement should not be forwarded or shared with anyone, including the mediation
participants’ supervisor(s), unless the written agreement states otherwise.

C. Participants are responsible for:

1. Voluntary participation. Participants must be sincerely interested in resolving the
conflict, trust the mediation process, and be willing to talk openly and honestly about
their concerns and issues.

2. Reviewing all materials provided. Specifically, participants should thoroughly review
the “Information and the Mediation Process” and “Tips for Successful Mediation
Participation” documents provided by the AMC.

3. Maintaining Confidentiality. Participants must maintain confidentiality pursuant to
Virginia Code § 8.01-581.22, the signed “Consent to Mediate” form, and the
Workplace Mediation Program Guidelines.

D. Mediators are responsible for:

1. Obtaining Virginia Supreme Court certification before submitting a mediator
application. If interested in becoming a mediator in the statewide mediation program
please contact EDR for more information. Please note that EDR mediators need to
commit to mediating at least once per year.

2. Completing a “Workplace Mediator Application and updating contact information as
requested. An appointed EDR mediator must provide updated contact information
and sign W-9 forms for travel reimbursement purposes, if requests. It is also the
obligation of the mediator to inform EDR of any change in their certification status,
including but not limited to, suspension, revocation, and expiration.

3. Abiding by Best Practices. Mediators will abide by EDR’s Best Practices provided in
the appendix. Mediators will also abide by the Conduct of Mediation found in section
V of the Workplace Mediation Program Guidelines. Please note that EDR has the
sole discretion to remove a mediator if deemed appropriate.

4. Forwarding mediation packet to EDR. Upon the conclusion of a mediation session,
the mediator(s) will forward the completed mediation packet to EDR.
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VI.

5. Submitting travel reimbursement forms. Mediators will submit travel reimbursement
forms to EER at the conclusion of the mediation.

6. Maintaining confidentiality. Mediators must maintain confidentiality pursuant to
Virginia Code § 8.01-581.22, the signed “Consent to Mediate” form, and the
Workplace Mediation Program Guidelines.

E. Management is responsible for:

1. Respecting the voluntary nature of the process. Management will neither mandate,
compel, nor retaliate against any employee who participates in mediation.

2. Respecting the outcome of mediation. Management will respect the outcome of
mediation regardless of whether the resolution was reached.

3. Respecting confidentiality. Management must respect confidentiality pursuant to
Virginia Code § 8.01-581.22, and the Workplace Mediation Program Guidelines.

CONDUCT OF MEDIATION SESSION

A. Mediation sessions are conducted when all participants to the mediation are present with at
least one mediator. No one else may be present in a mediation session, unless either
participant would like to bring independent legal counsel. Legal counsel may be present if
both participants agree, as consistent with EDR’s Best Practices (see Appendix).

B. Mediation sessions are conducted at the time scheduled by EDR in the scheduling letter.
Participants and mediators should be available for a full workday on the day of the scheduled
mediation session. For cancelations or rescheduling, participants should contact EDR and
their AMC immediately.

C. Mediation sessions are conducted in a private location with a low potential for distraction. The
location will typically be reserved by the AMC, and the details and directions will be provided
in the scheduling letter drafted by EDR.

D. Mediation sessions begin with the “Consent to Mediate” form, which the mediator(s) are
required to discuss with the participants. Once the “Consent to Mediate” form is signed, the
mediator(s) will conduct the mediation process consistent with EDR’s Best Practices (see

Appendix). The mediation session may be ended upon request at any point by any participant

or mediator and without need for explanation. Mediation sessions generally end with an
opportunity for the participants to come to a resolution. The resolution may be verbal,
representing a mutual understanding, or written, in which case the mediators would assist the
participants in drafting their written agreement. At the conclusion of the mediation session the
mediators will collect all notes made during mediation to destroy them ensuring
confidentiality. Additional mediation sessions are available to participants upon request, and
subject to agreement from the other participant(s).

MEDIATOR MILEAGE REIMBURSEMENT

The requesting agency will be required to provide reimbursement for the mileage traveled to and
from the mediation site at the applicable state rate by the assigned mediator(s). EDR will initially
reimburse the mediator(s) for this travel expense. The Department of Human Resource
Management (DHRM) will subsequently send a state invoice to the AMC to seek reimbursement
for any mediator travel expenses EDR incurred. Please note it will be the responsibility of the AMC
to submit this DHRM state invoice to their agency’s financial department to finalize the

reimbursement process.
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Office of Employment Dispute Resolution

BEST PRACTICES?

Statutory Mandates

The Department of Human Resource Management’s Office of Employment Dispute Resolution (EDR) is
mandated to establish a statewide mediation program to assist state employees in resolving workplace conflict. See
Virginia Code §2.2-1001(2). Further, each agency in the Executive Branch of state government is mandated to

participate in the mediation program. See Va. Code §2.2-3000(B)(4).
Preface

These Best Practices are intended to perform three major functions: to serve as a guide for the conduct of
EDR’s Workplace Mediators (“mediator”); to inform mediation participants; and to promote confidence in mediation as
a process for resolving workplace disputes in state government. These best practices draw on existing codes of
conduct for mediators and take into account issues and problems that have surfaced in mediation practice. They
outline a set of standards to serve as a general framework for the practice of mediation. They are offered in the hope
that they will serve an educational function and provide assistance to individuals and governmental agencies involved
in mediation. The effort is a step in the ongoing development of EDR’s workplace mediation program (“mediation
program”), and a tool to assist practitioners in it -- a beginning, not an end.

Mediation is a process in which an impartial third party -- a mediator -- facilitates the resolution of a dispute by
promoting voluntary agreement (or "self- determination") by the parties to the dispute. A mediator facilitates
communications, promotes understanding, focuses the participants on their mutual interests, and seeks creative
problem-solving to enable the participants to reach their own agreement. These standards give meaning to this
definition of mediation.

EDR’s mediation program is designed and operated to be consistent with the statutory and constitutional rights
of state employees. Mediation is accessible to employees in all branches of state government (executive, legislative
and judicial). Mediation is not intended to restrict management from taking appropriate actions to correct an
employee’s behavior or to address performance issues.

1. Assessing the Appropriateness of the Mediation: EDR conducts initial and ongoing assessments of all
requests for mediation.

Prior to agreeing to mediate, EDR's Mediation Program Director discusses the request to mediate with the Agency
Workplace Mediation Coordinator and determines whether the request is appropriate. Further, once EDR agrees to
mediate, the mediator continues the assessment throughout the process to determine that:

(a) mediation is an appropriate process for the participants;
(b) each person is able to participate effectively within the context of the mediation process; and
(c) each person is willing to enter and participate in the process in good faith.

If, in the judgment of EDR or the mediators, any of the conditions specified in (a) through (c) is not met, the process
may be suspended or terminated.

1. Self-Determination: A mediator recognizes that mediation is based on the principle of self-
determination of the participants.

1 Adapted from “The Model Standards of Conduct for Mediators” approved by the American Arbitration Association, the Litigation
Section and Dispute Resolution Section of the American Bar Association and the Society of Professionals in Dispute Resolution.
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Self-determination is the fundamental principle of mediation. It requires that the mediation process rely upon
the ability of the participants to reach a voluntary, uncoerced agreement. Any participant may withdraw from
mediation at any time.

COMMENTS:

. The mediator may provide information about the process, raise issues, and help participants
explore options. The primary role of the mediator is to facilitate a voluntary resolution of a
dispute. Participants are given the opportunity to consider all proposed options.

. A mediator cannot personally ensure that each participant has made a fully informed choice to

reach a particular agreement, but the mediator should make the participants aware of the
importance of consulting other professionals, where appropriate, to help them make informed
decisions.

Impartiality: A mediator conducts the mediation in an impartial manner.
The concept of mediator impartiality is central to the mediation process. A mediator will mediate only those

matters in which s/he can remain impartial and evenhanded. If at any time the mediator is unable to conduct the
process in an impartial manner, the mediator is obligated to withdraw.

COMMENTS:

. A mediator avoids conduct that gives the appearance of partiality toward one of the
participants. The quality of the mediation process is enhanced when the participants have
confidence in the impartiality of the mediator.

. EDR appoints mediators and makes reasonable efforts to ensure that each mediator may
serve impartially.

. A mediator should guard against partiality or prejudice based on the participants’ personal

characteristics, background or performance at the mediation.

Conflicts of Interest: A mediator discloses all actual and potential conflicts of interest reasonably known to
the mediator. After disclosure, the mediator declines to mediate unless all participants choose to retain the
mediator. The need to protect against conflicts of interest also governs the conduct that occurs during and
after the mediation.

A conflict of interest is a dealing or relationship that might create an impression of possible bias. The basic
approach to questions of conflict of interest is consistent with the concept of self-determination. The mediator
has a responsibility to disclose all actual and potential conflicts that are reasonably known to the mediator and
could reasonably be seen as raising a question about impartiality. If all participants agree to mediate after being
informed of conflicts, the mediator may proceed with the mediation. If, however, the conflict of interest casts
serious doubt on the integrity of the process, the mediator shall decline to proceed.

A mediator must avoid the appearance of conflict of interest both during and after the mediation. Without the
consent of all participants, a mediator shall not subsequently establish a professional relationship with one of
the participants in a related matter, or in an unrelated matter under circumstances that would raise legitimate
questions about the integrity of the mediation process.

COMMENTS:

. A mediator shall avoid conflicts of interest in recommending the services of other professionals.
A mediator may make reference to professional referral services or associations that maintain
rosters of qualified professionals.

Potential conflicts of interest may arise between agency representatives and mediators and there may be strong
pressures on the mediator to settle a particular case or cases. The mediator's commitment is to the participants
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VL.

and the process. Pressure from outside the mediation process should never influence the mediator to persuade
participants to reach any particular outcome.

Competence: A mediator mediates only those conflicts for which s/he has the necessary qualifications to
satisfy the reasonable expectations of the participants.

The participants must be able to rely on the qualifications of mediators assigned by EDR. Training and
experience in mediation are necessary for effective mediation. A person who offers herself or himself as
available to serve as a mediator gives participants and the public the expectation that s/he has the competency
to mediate effectively.

COMMENTS:

) Mediators should be ready and willing to share information with the participants regarding their
relevant training, education, and experience.

) The requirements for serving as a mediator will be made public and available to interested
persons.

o Mediators will complete an initial application and, upon a successful application review, receive
official appointment to the list of EDR’s Workplace Mediators. Once appointed, mediators will
update information on the application as it becomes available.

o EDR shall make reasonable efforts to ensure that each mediator is qualified for the particular
mediation.

o EDR shall review mediator qualifications on an ongoing basis.

) Mediators shall mediate at least one EDR mediation annually, if asked, to maintain and hone

their mediation skills.

Confidentiality: A mediator maintains the reasonable expectations of the participants with regard to
confidentiality.

The mediator meets the reasonable expectations of the participants with regard to confidentiality. The

participants' expectations of confidentiality depend on the circumstances of the mediation and any agreements
they may make. The mediator shall not disclose any matter that a participant expects to be confidential unless
given permission by all participants or unless required by law or the Workplace Mediation Program Guidelines.

COMMENTS:

) At the beginning of each mediation session, the mediator will discuss with the participants all
confidentiality provisions in the “Consent to Mediate” (Form D). Additionally, since the
participants' expectations regarding confidentiality are important, the mediator should discuss

these expectations with the participants before the signing of the “Consent to Mediate.”

. If the mediator holds private sessions with a participant (i.e. caucus), the nature of these
sessions with regard to confidentiality should be discussed prior to undertaking such sessions.

. In order to protect the integrity of the mediation, a mediator should avoid communicating
information about how the participants acted in the mediation process, the merits of the case,
or any particulars leading to the point of agreement. The mediator must report to EDR whether
participants appeared at a scheduled mediation.

° Confidentiality should not be construed to limit or prohibit the effective monitoring, research, or
evaluation of mediation programs by responsible persons. EDR’s Mediation Program Director
and other EDR personnel are permitted to access statistical data and individual case files,
observe live mediations, and review interviews with participants and the Agency Workplace
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COMMENTS:

Mediation Coordinators. Agency Workplace Mediation Coordinators are permitted to obtain and
review written agreements resulting from an EDR mediation. (See above Workplace Mediation
Program Guidelines for more information.)

Recording the mediation, secretly or otherwise, is strictly prohibited.

Quality of the process: A mediator conducts the mediation fairly, diligently, and in a manner consistent
with the principle of self-determination by the parties.

A mediator works to ensure a quality process and to encourage mutual respect among the participants. A
quality process requires a commitment by the mediator to diligence and procedural fairness. There should be
adequate opportunity for each person in the mediation to participate in the discussions. The participants decide
when and under what conditions they will reach an agreement or terminate mediation.

A mediator may agree to mediate only when s/he is prepared to commit the attention essential
to an effective mediation.

Mediators only accept cases when they can satisfy the reasonable expectations of the
participants concerning the timing of the process and the level of expertise required. A mediator
should not allow a mediation to be unduly delayed by the participants.

The presence or absence of persons at mediation depends on the agreement of the
participants and mediator. The participants and mediator may agree that others may be
excluded from particular sessions or from the entire mediation.

If both participants agree, either participant may bring independent legal counsel to the
mediation. However, the role of the independent legal counsel is essentially one of supporter and
counselor. The independent legal counsel is not entitled to be an active participant in the mediation,
unless all the participants agree to such participation.

The primary purpose of a mediator is to facilitate the participants’ voluntary agreement. This
role differs substantially from other professional-client relationships. Mixing the role of a
mediator and the role of a professional advising a client is problematic, and mediators must
strive to distinguish between the roles. A mediator should, therefore, refrain from providing
professional advice. Where appropriate, a mediator should recommend that participants seek
outside professional advice, or consider resolving their dispute through arbitration, counseling,
neutral evaluation, or other processes. A mediator, who undertakes, at the request of the
participants, an additional dispute resolution role in the same matter assumes increased
responsibilities and obligations that may be governed by the standards of other professions.

A mediator withdraws from mediation when incapable of serving or when unable to remain
impartial.

A mediator informs the participants after consultation with EDR’s Mediation Program Director,
if, in the mediator’s judgment the integrity of the process has been compromised by, for
example, the inability or unwillingness of a participant to participate meaningfully, gross
inequality of bargaining power or ability, or gross unfairness resulting from nondisclosure or
fraud by a participant. The mediator discontinues the mediation in such circumstances, but
does not violate the obligation of confidentiality.

A mediator withdraws from mediation or postpones a session if the mediation is being used to
further illegal conduct, or if a person is unable to participate due to drug, alcohol, or other
physical or mental incapacity.
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. Mediators should not permit their behavior in the mediation process to be guided by a desire for
a high resolution rate.

Agreement: The mediator has no vested interest in the outcome of the mediation; therefore the mediator
encourages the participants to develop their own solutions to the conflict. The mediator does not
recommend particular solutions to any of the issues in dispute nor persuade the participants to reach an
agreement on any or all of the issues being mediated.

Prior to the participants entering into a written mediated agreement, the mediator will determine that:

(a) the participants have considered all that the agreement involves and the possible ramifications of
the agreement;
(b) the participants have considered the interests of other persons who are affected by the
agreement; and
(c) the participants have entered into the agreement voluntarily.
COMMENTS:
. The mediator encourages the participants to have any draft written agreement reviewed by an

independent legal counsel or another individual of choice prior to signing.

. The mediator helps parties to consider, as part of the written agreement, a plan for reviewing the
agreement regularly in the future to identify any further behaviors or actions that could strengthen
the work relationship.

Advertising and Solicitation: EDR’s statewide mediation program communicates truthfully to its customers,
potential customers, and the public about its services.

Advertising or any other communication by EDR concerning services offered or regarding the education,
training, and expertise of its mediators will be truthful. EDR and mediators refrain from promises and
guarantees of results.

COMMENTS:
o It is imperative that communication by EDR educates and instills confidence in the process.
. EDR communications may make reference to meeting state, national, or other qualifications

only if the entity referred to has a procedure for qualifying mediation providers and EDR has
been duly granted the requisite status.

Fees: EDR fully discloses and explains the basis of any compensation, fees, and charges to EDR customers.

EDR customers should be provided sufficient information about any fees at the outset of a mediation to
determine if they wish to retain the services of a mediator. Generally in EDR mediations, only mediator mileage
fees are charged to the requesting agency. Occasionally, EDR may get a request that can only be met by a
private sector mediator who charges for his or her service. If a mediator charges fees, the fees shall be
reasonable, considering, among other things, the mediation service, the type and complexity of the matter, the
expertise of the mediator, the time required, and the rates customary in the community. The better practice in
reaching an understanding about fees is to set down the arrangements in a written agreement.

COMMENTS:
. A mediator who withdraws from mediation should return any unearned fee to the payer.
. A mediator should not enter into a fee agreement that is contingent upon the result of the
mediation.
o Co-mediators who share a fee should hold to standards of reasonableness in determining the

allocation of fees.
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. A mediator should not accept a fee for referral of a matter to another mediator or to any other
person.

Obligation to the mediation process: Mediators have a duty to improve the practice of mediation.

Mediators are regarded as knowledgeable in the process of mediation. They have an obligation to use their
knowledge to help educate the public about mediation, to make mediation accessible to those who would like to
use it, to correct abuses, and to improve their professional skills and abilities.

COMMENTS:
. Mediators are encouraged to contact EDR’s Mediation Program Director for consultation at any
point during the mediation process.
. Mediators must offer the parties the opportunity to complete the “Participant Evaluation of

Mediators and the Mediation Process” (Form F) and must complete the “Mediator Report”
(Form G) at the conclusion of each mediation. EDR will use this information, as well as
information gathered at a three month follow-up interview, to continuously improve its mediation
program. (See above Workplace Mediation Program Guidelines for more information.)
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